US Customs Response received by HAFFA on 13 Feb 2003


NOTE
US Customs - 24 Hour Advance Vessel Manifest Rule 

Part One

(General)

1.
In this Note:

"Customs' means the US Customs; 

"FAQs" means the Frequently Asked Questions on the 24 Hour Advance Vessel Manifest Rule currently posted on Customs Website:

http://www.customs.ustreas.gov/ImageCache/cgov/content/import/carriers/24hour_5frule/24hour_5ffaq_2edoc/v1/24hour_5ffaq.doc  and 

"Final Rule" means the final rule "Presentation of Vessel Cargo Declaration to Customs before Cargo is Laden Aboard Vessel At Foreign Port for Transport to the United States" published in the Federal Register, Volume 67 page 66318.   

References to US regulations or laws in this Note are references to those currently appearing on the relevant websites.

2.
Information contained in this Note is of necessity a summary of complicated or complex issues and are only intended for general information purposes. It does not purport to be comprehensive or constitute legal advice and is not a substitute for legal or other professional advice on individual cases. Please note that certain information is included subject to further advice or confirmation by Customs. 3rd party information referred to in this Note has not been verified.   

Part Two

(Questions Put to US Customs on 21.11.2002)

NVOCCs 

1.
What is the difference between a licensed NVOCC and a registered NVOCC as referred to in 19CFR4.7(b)(3)(i) ?

It is noted that the new regulation refers to but does not define "registered NVOCC". Customs representatives advised that they would consult their legal counsel and would provide answers to the Questions 1 to 8. Meanwhile, members may refer to FMC website: http://www.fmc.gov. Subject to Customs' advice, it appears that:


    CUSTOMS ANSWER: Customs agrees with the information provided below in (a)-(d).
(a)
A "Licensed NVOCC" is a NVOCC which is licensed by the US Federal Maritime Commission ("FMC"). It is understood that no person in the US may act as an NVOCC unless he holds a license issued by FMC. A person is considered to be in the US if that person is resident in or incorporated or established under US laws.

(b)
A foreign-based NVOCC not in the US does not have to be licensed. A foreign based NVOCC, however, may establish a presence through an unincorporated office that is resident in the U.S. 

(c)
No person may act as a NVOCC unless that person furnishes a bond or proof of insurance or other surety in a form and amount determined by FMC and issued by a surety company acceptable to the FMC (such bond or proof or surety is referred to in this Note as "OTI Bond"). Further a NVOCC who is not domiciled in the US must designate a resident agent in the US for receipt of service of judicial and administrative process.

(d)
It appears that a foreign-based NVOCC who is not licensed with the FMC, but has provided the requisite OTI Bond and complied with other formalities is considered a "registered NVOCC". 
2. Must a NVOCC (licensed or registered and US or foreign based) provide an ocean transportation intermediary bond ("OTI Bond") to the FMC?  In the absence of such a Bond, is it not permitted to provide NVOCC services?

CUSTOMS ANSWER: In accordance to the FMC, a NVOCC must provide an OTI Bond to the FMC.  If an OTI Bond is not provided to the FMC, the company is not permitted to provide NVOCC services.   

3. Is a foreign based NVOCC holding an OTI Bond a registered NVOCC? Can a foreign based NVOCC apply to become a licensed NVOCC?

CUSTOMS ANSWER: For Customs purposes a foreign based NVOCC holding an OTI Bond is a registered NVOCC.  Also, in accordance to the FMC, a foreign-based NVOCC can apply to become licensed with the FMC. 

4. Please confirm that the International Carrier Bond is different from the OTI Bond.

CUSTOMS ANSWER: The Customs Type 3 International Carrier Bond is different from the OTI Bond.
5. What are the procedures for a foreign based NVOCC to apply for the International Carrier Bond and the OTI Bond and what are the respective bond amounts? Is there a list of Customs accredited or approved agents who may act for the foreign based NVOCC in such applications?

CUSTOMS ANSWER: In accordance to the FMC, the OTI Bond amounts, found below, appear to be correct.  Please visit the FMC web site for further information.  The minimum amount for the Customs International Carrier Bond is US$50,000.  Port Directors have the discretion of increasing the bond.  A list of Treasury approved surety companies may be found at the web site: www.fms.treas.gov/c5701/index.html. 

Advice from Customs is awaited. Reference may be made to the website: http://www.roanoketrade.com/24hrrule.htm. (Please see HAFFA News 68 dated 13 Dec 2002). It is understood that the OTI Bond amounts are: licensed NVOCC - US$75,000, unlicensed (foreign) NVOCC - US$150,000. (Please see FMCFAQs website: http://www.fmc.gov/Help/OTI.htm)  As regards International Carrier Bond the minimum amount is US$50,000 (Please see FAQs 14).

6. How can a foreign based NVOCC become qualified to participate in the vessel AMS programme referred to in 19CFR4.7(b)(3)(i)?

CUSTOMS ANSWER: As noted below, please refer to the letter entitled “Ability for NVOCCs to participate in the Sea Automated Manifest System (AMS)” found on the Customs web site.  Also, see below.  

Requirements and Procedures for Automating with Customs an Obtaining an International Carrier Bond.

· Participants in AMS are required to have a Standard Carrier Alpha Code (SCAC) issued by the National Motor Freight Traffic Association, located in Alexandria, VA.  If they do not have a SCAC, information can be obtained from the web site: www.nmfta.org/scac2.htm or the association can be called at 703-838-1810.  Once you have received the confirmation letter for your SCAC code from the National Motor Freight, fax a copy of the letter to U.S Customs, attention Charles Bennett at (703) 921-7173 and indicate if you are a carrier or NVOCC.   

· AMS participants are also required to have a type 3 Customs International Carriers Bond, initially bond requirements will be set in the amount of $50,000.  However, Port Directors may increase the bond amount at their discretion.  If you do not have an International Carriers Bond, contact a surety company from a list of Treasury approved surety companies that are listed at: www.fms.treas.gov/c570/index.html/ to obtain a bond.  Information on the bond requires that foreign entities have a Customs assigned number.  Request for Customs Assigned numbers must be made on CF 5106 "Importer ID Input record", the form can be found on the Customs web site: www.customs.gov.  Completed forms should be sent to the Entry Branch of the local port for input into ACS.

· Once this is complete there are three basic ways for an NVOCC to participate in AMS:

1.  Through a service center/port authority:

-  A service center/port authority can transmit the NVOCC's data to

   Customs.


-  Their data remains confidential from the operating carrier.


-  This is the fastest way to start AMS participation.

2. Purchase a software and communications package from a

software vendor:


-  The software vendor will set up required interface software.

-  The NVOCC will have to be certified in AMS prior to submitting

    actual manifest data.

     3.  Program their own software interface:

-  This process requires a full AMS certification test be completed

    prior to submitting actual manifest data. 

· Interested participants in the Sea Automated Manifest System (AMS) Program are required to submit a written letter of intention on company letterhead and include a point of contact, name, title, phone number, e-mail address and office location.  In addition, please identify your interest in Sea AMS (i.e., becoming a Sea AMS carrier, service center, software vendor, NVOCC, etc.).  This letter can be mailed or faxed to the following location:

U.S. Customs Service

Client Representative Branch

7501 Boston Blvd.

Room 211

ATTN:  Sea AMS LOI

Springfield, VA  22153

Phone:   (703) 921-7500

FAX:  (703) 921-7563

· All NVOCCs and carriers that are in the process of becoming automated and want to submit paper manifests until programming is complete, must receive prior approval from Headquarters to submit paper manifests to Customs.  The requests should be sent by email to kimberly.nott@customs.treas.gov included in the request should be the SCAC code, proof of bond and the date automation will be implemented.
Please refer to letter dated 8 November 2002 from Assistant Commissioner Office of Field Operations entitled "Ability for NVOCCs to Participate in the Sea Automated Manifest System (AMS)" (website: http://www.customs.gov/impoexpo/24hour_rule.pdf). Reference may also be made to the website: http://www.roanoketrade.com/24hrrule.htm.
7. Where a foreign company acts as an agent for a US based NVOCC and issue the US based NVOCC's bills of lading in the foreign territory, is it correct that the manifest reporting party should be the US based NVOCC?

CUSTOMS ANSWER: Only a NVOCC that meets the requirements to become a participant in the Automated Manifest System (AMS) may transmit cargo declarations to Customs.  The NVOCC transmitting the cargo declaration to Customs via AMS will be the responsible party for providing the correct information in accordance to the regulations.   

8. Is it correct that Freight Forwarders may not issue (house) bills of lading?

CUSTOMS ANSWER: Yes, it is correct.  Freight Forwarders, may not transmit the cargo declaration with the bill of lading numbers to Customs, they must provide the house level bill of lading information to the NVOCC or carrier.  

Customs representatives confirmed that Freight Forwarders do not issue bills of lading. (Note that this question is raised and answered in the context of carriage of goods by sea to the US. In the new regulation 19CFR4.7(b)(3)(ii) "Freight Forwarders" are expressly excluded from the term of NVOCC. Under 19CFR112.1 a "freight forwarder" is one who engages in the business of dispatching shipments on behalf of other persons, for a consideration, in foreign or domestic commerce between the United States, its territories or possessions, and foreign countries, and of handling the formalities incidents to such shipments, and is authorised to operate as such by any agency of the United States.
Election by NVOCC
9. What are the procedures for a NVOCC to apply for participation in the vessel AMS programme ? How long will it take and what are the fees or charges therefor? Is there a list of Customs' approved or accredited agents who may assist in such applications?

CUSTOMS ANSWER: Please refer to the letter "Ability for NVOCCs to Participate in the Sea Automated Manifest System (AMS)" mentioned in 6 above. Note that for procedural matters contact may be made to Ms. Kimberly Nott, Office of Field Operations at kimberly.nott@customs.treas.gov.  Also, see question 6 above.

10. Please confirm that a NVOCC (who has become an AMS participant) is not required under the new 24 hour advance regulations to pass the relevant information to the vessel carrier.  (It is noted that the information may still be passed to the vessel carrier for preparation of bills of lading, but this appears to have nothing to do with the 24 hour advance rule and the information can be passed to the carrier after loading.)

CUSTOMS ANSWER: This issue touches on a number of Customs regulations and policies, such as the paperless manifest test, that are currently under review.  But recognizing the business interests at stake, in the near term, Customs has decided not to enforce the paper cargo declaration  (CF 1302) rule for formal entrance if a carrier or NVOCC has successfully automated.  However, one must be provided upon request by Customs.  In addition, the remaining documents comprising the vessel manifest must be available for presentation upon entry of the vessel.  Customs will periodically assess this policy to ensure that it is not having an adverse effect on operations.
11. Can an AMS participant NVOCC choose to transit information for certain shipments through the AMS and pass the information to the vessel carrier for other shipments?

CUSTOMS ANSWER: NO.  A NVOCC, who is an AMS participant, must transmit the cargo declaration to Customs.  


Transmission by NVOCC


12. Can a NVOCC at a CSI port submit paper manifest information to Customs representative at the CSI port directly? 

CUSTOMS ANSWER: Those NVOCCs that are capable of transmitting electronically to Customs are required to do so on December 2, 2002 for those shipments that are eligible under the guidelines listed in the Implementation Date.  Automated NVOCCs must always transmit cargo declarations to Customs through AMS, and these declarations must contain all the data elements required under the regulation. 

Beginning February 2, 2003, no NVOCC will be authorized to present paper cargo declarations to Customs.  They will be required to submit their cargo declarations directly to the vessel carrier for input into the vessel AMS program to be received by Customs 24 hours prior to lading at the foreign port.

Please see FAQs 4, 5, 8 & 34. It appears that apart from the interim arrangements mentioned in FAQs 4, 5 & 8, NVOCCs may not submit paper manifests directly to Customs. 
13. What are the alternative reporting procedures where the electronic system breaks down? 

CUSTOMS ANSWER: Customs is required to initiate scheduled downtime for system maintenance and updates.  Those times are generally in two or three hour increments and are regularly occurring events or are announced well in advance.  For regularly scheduled downtime, which meets the definition above, carriers/NVOCCs should file enough in advance to ensure that Customs has the entire 24-hour period prior to loading. The regularly scheduled downtimes are as follows:

-Saturday 0500-0700 EST  

-Saturday 2300 into Sunday 0300 EST 

- Sunday 2200 into Monday 0200 EST

- Wednesday 0500-0700 EST

Unscheduled or unanticipated downtime in AMS is rare and is generally for a short duration.  However, in the event that Customs system is unexpectedly down, Customs will grant “credit” to the carrier in the amount of time the system is down.  In other words, the start of the 24-hour clock will not be delayed by AMS downtime.  Carriers/NVOCCs will need to verify with Customs that the system is down in the event no message is sent to the carrier/NVOCC after the 2-hour window has expired.  In the meantime the carrier should troubleshoot their own operations to ensure that their system is working properly.  After the 2 hours has expired, the carriers should contact the Customs help desk.

The appropriate means of verification is to contact the Customs help desk at (703) 921-6000, which is a 24 hours a day, 7 days a week operation.  The Customs help desk will verify for the carriers/NVOCCs that the system was down at the time of transmission, record the time of carrier/NVOCC call, and, if available, give an expected time of when AMS will be up.  The time credited will be based on the time of the transmission.  For example, "if a carrier were to transmit to Customs at 0800 on March 1, 2003, and the carrier did not receive an acceptance message from Customs, the carrier would need to verify that the system was down at the time of transmission, and the Customs help desk would make note of the call.  If the system then came back up at 1100 on the same day, the carrier would be credited time from 0800 and be allowed to load the container at 0800 the following day, March 2, 2003".  

Only in rare circumstances will Carriers/NVOCCs need to re-transmit in AMS, the original transmission will be kept and processed in the order that it was received once AMS is working.  In the rare event that the system is down for an extended period of time and the entire 24 hours prior to loading period has expired, the carrier may load the container(s) in question.  Customs will perform its targeting once the AMS system is working and any actions resulting from “holds” will be performed in the U.S.  If the targeting results in a very high-risk container having been loaded on the vessel during the downtime procedures, Customs may prevent the unlading of the container at the first port, or if the risk is extremely high, may require the container to be offloaded prior to arrival in the U.S.  The latter situation is expected to be extremely rare.  But it is a possibility of which the trade should be aware.  In the highly unlikely event that the system is still down when the vessel arrives at the first port of unlading in the U.S., a paper manifest will be required at the time of arrival.  

14. Is there a list of automated Service Providers, Port Authorities or Vessel Agents approved or certified by Customs who may provide automated services for foreign NVOCCs who are not otherwise automated?

CUSTOMS ANSWER: A list of automated Service Providers has been placed on the Customs web site, but it should not be consider all-inclusive for it will be updated weekly.     

A list has been distributed to members via HAFFA News (dated on 4.12.2002). HAFFA has requested Customs to provide an updated list which will be circulated to members when received. Please note that NVOCC using the service of 3rd party service providers is also required to provide the International Carrier Bond (Please see FAQs 34 (bullet 4) and FAQs 14). 

Co-Loading
15. What are the reporting procedures where all the co-loaders are automated and where all the co-loaders are non-automated?

CUSTOMS ANSWER: Please see FAQs 37 below. (Please also see Final Rule page 66325 - Co-Loading) 

Is the master NVOCC the responsible filing party for all bills of lading in a co-loaded container?

Answer: Customs is defining the term "master NVOCC" as the party responsible for presenting the container to the vessel carrier.  An automated master NVOCC will be the responsible filing party for all parties that are not automated.  A non-automated master NVOCC will be responsible for providing paper cargo declaration to the carrier or an approved automated third party service provider for all parties that are not automated.    

B) If all the NVOCCs in a co-loaded box are “automated”, can each NVOCC file the information needed from its own bills of lading in AMS?

Answer:  Automated Master NVOCC will be responsible for all paper cargo declarations.  Any automated NVOCC that is co-loading must file directly to Customs in AMS.  Non-automated NVOCC must provide the cargo declaration information to the master NVOCC or use a service provider/port authority that can transmit the information to Customs.  Non-automated NVOCC will not be authorized to present their cargo declaration to the vessel operator, when co-loading with an automated master NVOCC.
Non-automated master NVOCC must submit the cargo declaration for all non-automated parties co-loading within the container to the vessel carrier or a third party service provider for input into AMS.  Automated NVOCCs that are co-loading, will be required to transmit their cargo declaration to Customs in AMS.  All automated parties within the container must include the vessel carrier as the second notify party.      

C) If each NVOCC can file, does the vessel carrier need to know how many NVOCCs are obliged to file in AMS for a container it is loading and transporting, and how would it know this?  Will each co-loading NVOCC have to list the vessel carrier as the Second Notify Party for its filing to be acceptable?

Answer: The automated NVOCCs will be required to give complete cargo declaration information for all bills of lading and have the vessel carrier as the second notify party.  AMS will not notify the vessel carrier of how many NVOCCs have filed in AMS for a container.  If this information is requested or needed by the vessel carrier it would not be captured in AMS. 

D) The commentary states that if a non-automated NVOCC is co-loading with an automated “master” NVOCC, the non-automated NVOCC  “must fully disclose and present the required manifest for their cargo to the automated NVOCC who would be required to present this information to Customs via vessel AMS.”  If the non-automated co-loading NVOCC does not want to give its bill of lading information to the master NVOCC (a potential competitor), but comes to the vessel carrier to file its cargo declaration information via AMS, do the regulations permit this or is the AMS filing only to be done by the automated NVOCC?

Answer: No, please refer back to previous answers provided in #37 Co-loading, question B.
16. Where a co-loader is not required to pass the relevant information to the co-loader who presented the container to the vessel carrier (the "Main Co-loader"), how would the Main Co-loader know that the required information has been transmitted to Customs or disclosed to the vessel carriers.

CUSTOMS ANSWER: If all co-loaders are automated NVOCCs, they will transmit their cargo declaration directly to Customs via AMS.  The vessel carrier will be the second notify party.

17. Can a non-automated co-loader choose to disclose the relevant information to the vessel carrier or the Main Co-loader?

CUSTOMS ANSWER: NO, the co-loading non-automated NVOCC must present their cargo declaration information to the master NVOCC.  Please see FAQ 37.  Also, review question 15 above, which includes FAQ 37.  

Confidentiality

18. Please provide information on the biennial certification and the relevant procedures. It is understood that NVOCC manifest information filers may request appropriate importer and consignee in the US to file certification on their behalf. How does the system work?

CUSTOMS ANSWER: Please see FAQ 7 below. The notice of proposed rulemaking has been posted in the Federal Register (Vol. 68, No. 6, Thursday January 9, 2003).  

7. Confidentiality: 

A)  It appears that the only protection of business confidentiality would be by Customs delaying the release of the information.  How does that prevent information from getting into the hands of a company's competitors or criminals?

Answer: The fact that information is provided directly to Customs addresses the concern of NVOCCs wishing to safeguard their clients’ information from competitors.  Customs has issued a separate Notice of Proposed Rulemaking dated January 9, 2003 (68 FR 1173) to expand the list of parties who may file a biennial certification that would allow those parties to file on behalf of the importer or consignee.  This separate Notice of Proposed Rulemaking is necessary because comments received on this issue were outside the scope of the original Notice of Proposed Rulemaking dated August 8, 2002.

Customs is regulated by statute (19 USC 1431(c)) regarding disclosure of manifest data.  Congress must enact any changes to the statute.
B) How can shipper information contained in vessel manifests be insulated from release to the public under 19 U.S.C. 1431(c)?

Answer: Since the enactment of Public Law 98-573 (October 30, 1984), it has been possible for authorized parties to request of Customs to withhold shipper identity information from release for public dissemination.  The 1984 Act, in pertinent part, amended the manifest statute (19 U.S.C. 1431) by adding subsection (c), the provision which enables importers and consignees of merchandise to file biennial certifications with Customs whereby certain limited information may be withheld.

The statute itself allows these named entities to request confidentiality of the name and address of the importer or consignee, as well as the name and address of the shipper of goods to either of those parties.  The implementing regulations (19 CFR 103.31) established that authorized employees, attorneys or officials may submit confidentiality certifications to Customs on behalf of the statutory parties (importer or consignee).

There is no prescribed format for the preparation of confidentiality certifications.  They should, however, include the requestor’s IRS Employer Number, if available.  Certifications must be submitted to the Disclosure Law Officer, Headquarters, U.S. Customs Service, 1300 Pennsylvania Avenue, NW., ATTN: Mint Annex, Washington, D.C. 20229.
C) How does an importer or consignee request confidential treatment under Section 1431?

Answer:  Title 19 of the Code of Federal Regulations section 103.31(3)(d), (19 CFR 103.31(3)(d)) states that an importer or consignee may request confidential treatment of its name and address contained in inward manifests, to include identifying marks and numbers.  In addition, an importer or consignee may request confidential treatment of the name and address of the shipper or shippers to such importer or consignee by using the following procedures:

An importer or consignee, or authorized employee, attorney or official of the importer or consignee, must submit a certification claiming confidential treatment of its name and address.  The name and address of an importer or consignee includes marks and numbers which reveal the name and address of the importer or consignee.  An importer or consignee may file a certification requesting confidentiality for all its shippers.

There is no prescribed format for a certification.  However, the certification shall include the importer’s or consignee’s Internal Revenue Service Employer Number, if available.   There is no requirement to provide sufficient facts to support the conclusion that the disclosure of the names and addresses would likely cause substantial harm to the competitive position of the importer or consignee.

The certification must be submitted to:

Disclosure Law Officer

Headquarters

U.S. Customs Service

1300 Pennsylvania Ave., NW

Washington, DC 20229

Each initial certification will be valid for a period of two years from the date of receipt.  Renewal certifications should be submitted to the Disclosure Law Officer at least 60 days prior to the expiration of the current certification.  Information so certified, may be copied, but not published, by the press during the effective period of the certification.  An importer or consignee shall be given written notification by Customs of receipt of its certification of confidentiality.

To ensure that requested information deleted from public disclosure, the importer or consignee should ensure that the company’s name and shipper’s name is identified to Customs in all known variations that may be used on shipping documentation such as bills of lading, purchase orders and manifests.  The computer searches for the exact spelling that is included on the request for confidentiality and any variations of the company/commercial party name not specified in the confidentiality request may not be deleted from the public disclosures.
D)  How long does it take to process a request for confidentiality under Section 1431?

Answer:   Presently, it takes between 1 to 5 days from the time of receipt of a request to the time the request is processed and placed into the system.  Protection is effective once the information is placed into the system, and the requestor will be notified that this has been done.  Customs processes requests on a daily basis.  Customs will continue to carefully monitor the cycle time of processing these requests to ensure that they are handled in an expeditious manner. 

Required Information

19. Please confirm that: (a) where the consignee box of the bill of lading is marked "To Order" without adding the name of any consignee, the owner of the goods or its representative need to be disclosed; and (b) where the goods are consigned to, for example, a bank or its order, such consignee is not considered as a true consignee and the owner or its representative must also be disclosed.

CUSTOMS ANSWER: Please see FAQ 32 below.

 Data Element #9 – Consignee and To Order Bills:  Item (ix) provides that for “to order” bills

of lading, where there is no consignee, this information item should include the name of the

cargo “owner or the owner’s representative”.  The regulation does not state any limitation or

definition of who an “owner’s representative” can be, so we assume it does not require a name

or address in the United States, and can be whoever the shipper states on the bill of lading.

Please confirm.
Answer:  Customs recognizes that for business and financial reasons “to order” must be placed in the consignee field.  Therefore, Customs has decided that “to order” will be acceptable in the consignee field.  However, this field must contain “to order of (the actual name of the bank, shipper, etc)” and address, and the first notify field must contain the actual consignee with the U.S. name and address.  

Customs further recognizes that for FROB cargo the actual consignee will not be located in the United States.  Therefore, for FROB cargo the actual consignee name and foreign address must be listed in the first notify field. 

However, if the shipment is not a “to order” shipment, the actual consignee name and address must be listed in the consignee field.  

20. It is observed that to determine who is the owner of the goods may at times be legally complicated. 

CUSTOMS ANSWER: Please refer to FAQ 32 for “to order” shipments.  Also, refer to question 19 above which lists FAQ 32.

Please see FAQs 32. HAFFA pointed out that ownership is a legal question which may be very difficult to determine. Contacts for the sale of the goods, financing arrangements etc. may all have an impact. Multi-parties may be involved and ownership may change during the course of the voyage.  Customs representatives advised that they would consider this matter in consultation with their legal counsel. Please also refer to 32 and 33 below. 

21. Please confirm that a NVOCC may rely on information supplied by the shipper as regards the owners or their representatives (to the extent that there is no reason for the NVOCC to suspect the accuracy of the information). 

CUSTOMS ANSWER: The party that provides the cargo declaration information to Customs is responsible for ensuring that the information is accurate.  Customs will continue to use the same guidelines for sealed containers and shipper’s load and count.  Customs will initially use informed compliance with the carriers, but if repeated violations occur Customs may assess penalties as outlined in 19 CFR 4.3a.

Please see FAQs 13 & 14. Subject to further advice from Customs referred to in 20 above, it appears that the reporting NVOCC is responsible for the completeness and accuracy of information submitted to Customs. HAFFA suggests that NVOCCs receiving information from shippers for transmission to Customs should obtain from them a warranty (and indemnity) that the information is complete and accuracy.

22. Must the numbers of all the seals be disclosed or only the number of the seal of the last person (usually the vessel owner) to load the container?

CUSTOMS ANSWER: The seal of the last person/company to load the cargo into the container is required.  Please see Final Rule page 66324 - Clarification of Data Elements.  Please also see FAQs 33.

23. Please confirm that (to the extent that there is no reason for the NVOCC to suspect the accuracy of the information) the NVOCC may rely on the shipper's information relating to description, quantity and weight of the cargo even if the cargo is not received from the shipper in containers or pallets?

CUSTOMS ANSWER: As stated in question # 21above, the party that provides the cargo declaration information to Customs is responsible for ensuring that the information is accurate.  Customs will continue to use the same guidelines for sealed containers and shipper’s load and count.  Customs will initially use informed compliance with the carriers, but if repeated violations occur Customs may assess penalties as outlined in 19 CFR 4.3a.  If the cargo does not arrive in a container this would not apply, and the NVOCC would be the responsible party.
24. Is it necessary to provide marks and numbers of the cargo to the Customs? It appears that if the consignee Harmonized code is given, this should be sufficient.

CUSTOMS ANSWER: The regulation requires a precise narrative description of the cargo or the 6-digit tariff number for those with the skill to provide it correctly.  If there is doubt about the accuracy of a 6-digit tariff number, which can sometimes be difficult to ascertain, a precise narrative description should be used.  In addition to this the marks and numbers is a separate data field and it is required.  

25. Please confirm that the NVOCC may rely on vessel carrier's information which is within the knowledge of the carrier (for example, voyage number, last foreign port, scheduled a arrival time etc.). 

CUSTOMS ANSWER: The carrier is required to provide the NVOCC with the appropriate information relating to the voyage of the vessel (for example, vessel, voyage number, last foreign port, etc).  If the vessel information changes or is wrong the carrier has the responsibility to notify the NVOCC and the NVOCC has the responsibility to make the changes in AMS.    
26. Presumably for electronic transmission through AMS program, CF Form 1302 will not be used.  Does the AMS provide a format by which all the required information under the new regulations will be inserted.  If it does, please provide a paper copy of such form.

CUSTOMS ANSWER: Customs is in the process of updating the CF 1302, to include the required information of the 24-hour rule.  Until such time carriers and NVOCCs will be authorized to use the present version of the CF 1302 with is on the Customs web site (www.customs.gov). 

Vessel AMS
27. Is it indeed the intention that the reporting NVOCC will be considered at fault if cargo manifested by it is left behind unloaded? 
CUSTOMS ANSWER: Please see Final Rule (page 66323 - Liability Concerns and Legal Responsibilities). Please also see FAQs 14 regarding the establishment of mitigation guidelines.

Currently, Customs is formulating policy with regard to the assessment of penalties and claims for liquidated damages.  Once the assessment policy has been approved, Customs will establish mitigation guidelines.  The final rule indicates that in addition to penalties applicable under other provisions of law, carriers may be liable for civil penalties under 19 USC 1436 and NVOCCs may be liable for liquidated damages under 19 CFR 113.64(c). 

The party that provides the cargo declaration information to Customs is responsible for ensuring that the information is accurate.  Customs will initially use informed compliance with the carriers, but if repeated violations occur Customs may assess penalties or claims for liquidated damages.  

The assumption is not correct that sureties will only be held liable under bonds issued on or after the effective date.  Current bonds guarantee payment of penalties and will be used and claims will be filed against these active bonds.  

28. Please confirm that if cargo manifested by NVOCC is loaded prematurely, the NVOCC will not be liable.

CUSTOMS ANSWER: Please see Final Rule (page 66322/3 - Bonds for Non Vessel Operating Common Carriers). Please also answer above and FAQs 14 re establishment of mitigation guidelines.  
Amendments

29. Please advise to what extent Customs would accept amendments to information contained in the original submission.

CUSTOMS ANSWER: Please see Final Rule (page 66329 - Correction of Manifest Information) and FAQs 26. Current procedures apply for Manifest Discrepancy Reporting (amendments) and can be found within 19 CFR 4.12. 

30. There is an urgent need to make rules permitting amendment to information. Customs referred to "current regulations" concerning manifest discrepancy reports.  What are these regulations?

CUSTOMS ANSWER: According to FAQs 26 the current procedures can be found within 19CFR4.12. Carriers and NVOCCs are required to make amendments to the original transmission if it is required.  Customs recognizes the need for amendments and will allow for it, but the intention of 24-hour is to obtain advanced and accurate information before the cargo is laden onto the vessel.  
31. Does the deletion of the previous section 4.7a(c)(4)(x) from the final rule mean that shippers can initially provide the quantity information according to their best knowledge, and that such information may be amended after the cargo is loaded?

CUSTOMS ANSWER: The regulations require the quantity of the lowest external packaging unit.  If the quantity first submitted to Customs on the cargo declaration is deemed to be incorrect, the cargo declaration should be amended to reflect the actual quantity. 
Part Three
Other issues put forward to Customs Representatives on 10th December 2002

32.
Switch Bill of Lading
The attention of Customs representatives was drawn to the "switch bill of lading" practices which are quite common in the trade. By "switch bill of lading" it is meant that the bill of lading originally issued by the carrier or NVOCC is surrendered to the carrier or NVOCC in exchange of a new set of bills of lading. Invariably, the "switch" takes place after the vessel has sailed, and the shipper and consignee of the new bill of lading are different from that of the original bill of lading. Whilst the cargo is for discharge in the US, it is quite possible that none of the shippers and consignees is a party in the US. Customs representatives were asked how such shipments should be handled under the 24 hour advance rule. It appears that such practices might not have been previously considered. Customs representatives agreed to consult with Headquarters and would let us have their response. 

CUSTOMS ANSWER: The carrier/NVOCC that is automated with Customs is responsible for creating the bills of lading in AMS and if the information on the cargo declaration changes after the vessel sails, the cargo declaration should be amended to reflect the change.

33.
Bill of Lading Information
(a)
It was pointed out to Customs representatives that the requirement to provide information relating to actual shipper, owner of the goods, etc. may cause problems and complications in the preparation of the bills of lading.  Information required by Customs under the new rule is for security purpose. On the other hand, a bill of lading (inter alia) contains or evidences the contract of carriage. It may also be a negotiable/transferable document by which the rights/liabilities of the contract of carriage and right of possession or property of the goods may be transferred.  If information in bills of lading must tally with the information in the manifest, the intended contractual arrangements may be disturbed and the transferability/negotiability of the bill of lading may be affected. It is noted that there is a strong reluctance on the part of the carriers to provide information in bills of lading which is different from the corresponding information in the manifest.

(b)
The usual practice for NVOCC operations is (a) the NVOCC contracts with its customer and issues its own (house) bills of lading naming the customer as the shipper; (b) in turn the NVOCC contracts with the vessel carrier who issues its own (ocean) bill of lading naming the NVOCC as the shipper. If it is necessary for the ocean bill of lading to name the NVOCC customer as the shipper or to name the NVOCC as the shipper on behalf of its customers, the contracting arrangements will be upset.  In the case of a claim, the shipper can claim against the NVOCC under the house bill of lading, but it is doubtful whether the NVOCC can claim the ocean carrier under the ocean bill of lading.  Further, an order bill of lading (made out to order of the shipper or to a named consignee or its order) is generally negotiable/transferable by endorsement and delivery.  The naming of the "owner" may create uncertainties as to the capacity of the indorsor.

(c) This matter is complex.  An observation was made to Customs representatives that there should be no requirement that the bill of lading information must tally with the manifest information. Customs representatives agreed to look into this matter together with their legal counsel and let us have their response.   

CUSTOMS ANSWER: The House Bill of Lading information will now be on the Master Bill of Lading.  Therefore, Customs is requiring the cargo declaration information found on the House Bill of Lading to be submitted to Customs.  For “to order” shipments it is permissible to put “to order (of the actual name of bank, shipper, etc)” and address in the consignee field and have the actual consignee in the first notify field.   

34.
FROB Cargo
(a)
The volume of FROB cargo (including cargo destined for Canada, South America and Europe) is not insignificant.  It is noted that the 24 hour advance rule applies to FROB cargo. Problems relating to FROB cargo were discussed with Customs representatives. 

(b)
Unlike cargo for discharge in the US, the ocean transport intermediaries for FROB cargo are mostly freight forwarders.  Like NVOCCs they do not operate vessels but contract with their customers for the carriage of goods. They are, however, not NVOCCs registered or licensed or bonded with the FMC, and are therefore not eligible to participate in the vessel AMS.  They have no option but to provide (confidential) cargo declaration information to vessel carriers. The biennial certification system is probably not available to them as there should be no buyer or consignee in the US.  The problems mentioned in 33 affect such forwarders as well. The problems may be greater in that vessel carriers may be persuaded to issue ocean bills of lading naming automated NVOCCs as "shipper", they are unlikely to be prepared to do so as regards such forwarders (who are not automated and do not hold the OTI Bond or International Carrier Bond). 

(c) HAFFA will repeat to Customs the concerns mentioned above. Members whose activities involve FROB cargo are encouraged to present their views to HAFFA Secretariat. 

CUSTOMS ANSWER: FROB cargo and falls under the 24-hour requirement. However, the shipment is subject to screening and examination due to the change in the information.  FROB cargo is cargo that is loaded in a foreign port and is to be unloaded in another foreign port with an intervening vessel stop in one or more ports in the United States.  All of the data elements required under the regulation must be provided for FROB cargo.  Customs recognizes that for FROB cargo, the actual shipper, consignee and notify party may not be associated with an address in the United States.  Therefore, Customs would not require an U.S. address on these data elements.  

The confidentiality protection for vessel cargo manifest information does apply to FROB cargo.

Dated: 23 December 2002


